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1. The Appesls Chamber of the Intorarional Tribural for the Prosecution of Persons
Responsible for Serious Vidlations of International Humanitarian Lew Coramitted in the Temifory
of the former Yugoslavia since 1991 (“Appeals Chambe” and sypternational Tribunal”,
vespectively), it sejzed of the “Redques of Serbia and Montenegra for Review of the Trial
Charsbec's Decision of & Decerber 2005 fited condidentiaily by the Goveroment of Serbia and
Montenegro {Serbia and Monienegra™) on 20 Pecember 2005 {"Request”) gursysnt to Rule 108bis
of the Rules of Procedure and Bvidenes of the Tetermational Teibunal (“Rules™}

L BACKGROUND

2. n Time 2003, the Trial Chamiber issizd 8 series of decisions pureuant 1o Rule 54bis wherehy
it ordered Scrbiz and Montenegro 1o produce sets of the puimtes and stenographic sotes of mestings
heid by the Suprems Defence Council (“SDC™) as requested BY the Prosecution.! In response,
Serbin 2nd Montenegre filed confidentizl and ex parfe TeqUESts tefore the Trial Chamber for the
jmposition of protective measures pursuant to Rule 545is(T) to certain portions of the SDC minutes

and stenpgraphic notes.”

i The Trig) Chamber granted Serbia and Monteregro's requests for protective MEABICS with
repard to the SDC minutes in its ponfidential “Decision an Sechia and Monienegro's Request for
Protective Measures Prrsuant 10 Rule 54his” rendered on 30 Suly 2003 (“Fourth Decision). The
Tyial Chamber ordered that Serbin and Monfengeo provide complete sels of the S minutes 0
the Prosecution, that ceptain portions of the inntes he used in closed session procecdings only, and
fhat the trenscripts of those closed sessions remain sealed. The Trial Chamber grapted the rouuests
on the bagis that public disclosare of certain pottions of the SOC minutes would prejudice Serbia
and Mostenegro’s “national seonrity interests” while disclosure of other portions would prejudice
its “vitet nations] interests” in the outcome of the proceedings before the Infernational Court of
Justiee brought by Bosnia and Herzegovina agsingt Serbia sod Montenegro on aconsations of
genwcide (“IC) grocesdings™).”
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4  The Triat Chamber also granted Serbia and Montensgro’s requests with regard to the SDU
stemographic notes i its confidential «“pjinth Degision 0B Applications Pursusn to Rule S4bis of
Prosecution and Seebia and Montenegro” jsened on 15 October 2003 {*Nipth Deision”}. Similsr 10
its Fourth Decision. the Triat Chamber ordered that Serbia and Montengero pro ide complele set3
of the SDC stepographic notes 16 she Prosecution, that certain portions of e notes be used in
closed session proceedings ority, and that the wrenseripts of those cloged scssions remain sealed.
Agein, the Trial Chatnber foupd that these protective MEESUres were waranied hecause public
disclosere of cedain portions of the SDC gienngraphic neves would prejudice Serbin and
Montenegro’s national SECUTity interests while disciosurs of offer portions would prajudice 118 vilsl
pasiona interests in the K3 proceedings.’

5. On 18 July 2605, the Trist Chamber tendered an aral deciston in which it Tojected an
gpplication by Serbia and Montenegs roquesting that evidenos relating 10 {ho personnel fiies of the
Republika Sypska Areay (“VRS™), which Qerbin and Montenegro had provided voluntarily to the
Prosecution, be heard i chosed session due o its imterest in the TIC progeedings. The Tripi Chamber
fourd that this jnterest wes nol a vital nationsl interest pot 8 national security itorest under Rule
54bis and, us such, covld Aot justify the imposition of the protestive meusuIcs songht’”

6. O 20 Scptember 2005, the Appeals Chamber rendered it corfidential “Decigion an Serbia
and Montenegro's Regusst for Review” of the Trial Chamber's Oral Dovision of 18 Tuly (“Decision
of 20 Septomber 20057y, The Apprals Chamber fonnd that the Trial Chaaber had erred 0
cansidering whether Serbin and MoRisnegr's interess in the ICT proceedings warranted protection
ander Rule 54biz us 2 yital national interesL” The Appoals Charrber held that Rule $4bis
empowers & Trial Chamber to grant protective meusures ofl the basis of a State’s antionat seurity
interest only and not SOME ather Stste interest. Nevertheless, the Appeals Chamber prdered that
fairness required that {he VRS persaunel fies ghowld be heand I closed session oo the Hasis that
Serbig and Momersg had a “legitimake expectation” dhat its vital nptipnel intevests in the ICE
proceedings would be protectsd due to the Trial Chamber’s eurtier Fourth and Ninth Dhecisions. The
Appeals Chamber found that although ia those drcisions, the Trial Chmber etronecusly granted
protective MERSUIES to certain portions of the SDC Tminutes 20d stenpgraphic Botes nader Rule
S4bis on the basis of Serbia and Montenegro's vitel nafionsk oterests in. the ICI procesdings, Serbia
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and Mentenegro should not prejudiced for having relied upon that error when volntarily providing
the VRS pessonnel files 1o the Prosecution.®

7. Following the Appeals Chamber's Decision of 20 September 2005, the Prosecution filed 2
confidential motion hafore the Tris] Chmber Tequesting, firer alie, that it recongider jts Fourth and
Winth Diesisions on grounds that the Trial Chamber ered when it grunted protective MEasures under
Rule Sabis(l) to Serbia and Montonegre o0 the basis of vital national intorests.” The Trial Chamber
disposed of the motiot: in its confidential “Derision on Prosecution Motion for Reconsideration. of
Decigions Concerning Suprems Defence Council Documents and Implementation of Appesls
Chamher Review Decisior” of 6 December 2005 (“impugned Decision”). With regard i jts Fowsth
and Ninth Decisions, the Trial Chanber ondered, at paregraph 54(z) of the Trpugned Decision, that

{ijbe Trial Chamber by rejority GRANTS the Proseoution motion for reconsideration of
the Trinl Chamber’s Fourth my Ninth Detisions regardiog the SPC mimites and
sienographic notes and rescinds the prolective MeBSRIES gramted to portions of the
mimtes and swnographic notes 68 # basis other than “nstional security interssts.” The
Chanber slso ORPERS tiat gections of the trial transcript i which these pariions of the
notes and FUNBICS e diseussed be unssaled.

g Thereafler, Serbia and Montenegro fited the Request at issue in this Decision. Serbia and
Montenegro sulbaits that the Appeals hember should, in a confidential decigion, reverss the Trial
Chambar’s order in paragraph 342) of the Impagaed Pecision or ihe bagis of one of three
altsenalive grounds, which arc addressed in tarm below. Serbia and Montenegso also requedts that
the Appeals Chambex suspend the Tmpugned Decision pending & decision by the Appenls Chember
on its Request. Finally, Serbia and Montencgro seeks &0 oral hearing before the Agppeals Chiasmber
on its Reguest.”

9. On 22 December 2005, the Appeals Chambes suspendsd the exeoution of paragraph 54{e}
of the Hmpugned Digeision pursumt 1 Rule 108kis(C), pending its decigion on Segbip and
Montenegro's Request”
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10.  Following Serbia and Montenegre's Request, the “progecution Submission in Response to
Serbia and Montenegro’s Request for Review of the Trigl Chumber’s Decision of 6 Decomber
4008” was fled confidentially on 2 February 2006 {Response”). The “Reply of Serbia and
Montensgre to ‘Frosecution Submission in Response 1o Serbia and Montentgro's Request for
Review of the Trist Chamber’s Degision of 6 December 200 ™ waz filed confidentially on 28
February 2006 (*Reply”)-

11.  Om 14 March 2005, the Trial Chamber terminated proceedingy in this case duc 1o the death
of the Accosed on 11 March 20061 Nevestheless, the Appeals Chamber wilt nile on Serbia and
Montenegry's pending Request 5 it conoerns the sensitive issue of whether certain parts of the trial
regord provided by a State will remein subject to protective Measures and hence be inacoessible o
the public. The Appeals Chasber considers that it is in the interests of justice 1o do 50 even though
she Accused was not heard with regard to Serbia and Montenepro’s Request prior to hi death. The
Appeals Chassber reculls fhat when a State files 2 Ralc 108bis request, only the State and the party
upon whose motion the Tyial Chamber issued the impngned decision, i this case the Prosecution,
have & right 1o be heard by the Appeals Chamber.!: However, the other party, in this case the
Apcused, does not have such a right but “may be weard if the Appeals Chamber vonsiders that the
intorests of nstice 8o require. """ Hese, the Appeals Chamber has not ruled on this issue because the
Accused never filed a motion indicating any desire to be weard even though he had ampie
oppornity to do se given That Serbia snd Montengro Sled its Request &t dnys prior io the
Accused’s death and the briefing by Serbia and Montenegro and the Proseoution was completed
oves & week before his death.

¥ THE RESPONSE AND THE REPLY

12.  As a preliminary matter, the Appeals Chamber addrosses whether it may consider the
Prosecution’s Response and Serbia and Mentenegro’s Reply. Cn 16 February 2006, the Appeals
Charober was farther scized of Sorbia and Montenegro’s confidential motion requesting the
Appesls Chamber o gismdss the Prosecution’s Respanse s entimely filed or glternatively, 10 gratt
Gerbis and Montenegro losve 10 file o reply within three weeks of the day that the Response was

¥ Ser Ommmtﬁngmﬁmoflhcomcm&ﬂadin Partgraph 54e) of the Trisd Chaitibee's Degision Dated 6
Diecomber 2005, issoed vonfidentially on 22 Dooember 2005,
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fted (“Motion”)."” Serbia and Montencgro argues that the time Hmit found i Rule 126bis for filing
responses 10 taotioRs in general applies 1@ ftule 10Bbis procecdings and that, therefore, the
Prosecution’s Response should have been filed within fourieen days of the filing of Serbia and
Montenegre’s Request. Serbia and Montenegro points out tkat the Prosecution neither explained
why it filed its Request 37 days beyond that thue Jimsit mor requested an eXtEHSION of the tise limit
on a good cause basis pursuant to Rule 127 of the Rules.*

13, On 22 Bebruary 2005, the Proscution filed 2 confidential Tesponse to Serbia and
Monteaepio’s Motion.'* The Progecution contends that its Response 10 Serbia nd Montenegrn's
Request should be considersd by the Appeils Charaber becense it i8 “gdmissible, relevant, [and]
not it bresch of sy timetable set by the Rules or the Appeals Chamber™S In the alternative, the
Prosecution requests that if the Appeals Chambex Guds that its Responss was ot tirely fled, that
# vary amy time limit it finds applicable. The Prosevution argues that good cause exists pussyant 10
Rule 127 because its “action in submitting a comprehensive pleading was reasonable, it was aimed
ot expediting the overall substantive consideation of the Review Request in the context of a
complex procedurs] bistory and substantive issucs sddressed™ With regerd to Serbia and
Monlenegro's request to file & reply within thxes weeks, fhe Prosecution objects, sipting thet it fails
1o request petmission to file a reply and to provide valid reasons &8 10 why it cannot file & reply e a

ghorter e gedod.m

14  The Appeals Chamber considers that under the Internations} Tribunel’s Rules md Practice
Directions, no time limits therein are explisitly applicable to review proceedings brought pursuant
to Rule 108bis. While Rule 108bis stipwintes that “{t]he party wpon whose motion the Trial
Chasmber issucd the impugaed dexigion shall be heerd by the Appeals Chamber” upod the fling of
a request for review by 2 State, no deadiine is given for fhat party’s TESpoRse. e 126bis’s general
time Bmit for filing a TESpORSS does not apply because that Rule sets the deadline for filing 4
response to a motion filed by a party. Rule 108his pertains to a State filing & motion for review ina
cage. However, v Stale may not be considercd & party before the Imernational Tribunal aoder itS
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Rules. Rule 2 defines & pasty for purposes of the Rules a8 the Prossgutor or the Defence, which

comyrises e accused and/or the apeused’s Counsel.

15, 'Fhe Appeals Chamber nofes that in, previous Rule 108biz toview proceedings pefore the

{nternations Pritnmal, the adeissibility and the rmesits of & request have ofien been ¢onsl
geparately and time limits for written pleadings ont shage issues hove been 52t On & CASt by pase
bagis.” Although 1090 explicit fimetables wers 8¢ hege, the Appeals (Charnbies considers ihat ibe
Prosecution’s filing of its Respunse 51 days after the filing of Serbia and Montenegro's Request
was clearly outside of 2n¥ reasonsble tine fimit that pas been mposed in past canes ™ and-even
excopeds the deaiiling for responding to an appeal from juégament-“ Nosetheless, as there was no
fixed time limit i this Gase, the Appeals Chamber wili consider the Prosecution's Response. The
Appeals Charnber potes that by the fturc, when no deadiine for responding o 3 Rule 108bis
request has bee specified, responses giad this long after the filing of the review request may nol be
considered. Having dopided 1o consider the Progecution’s Response, the Appeals Chamber will also
comgider the reply filed by Sexbia and Monienegrs. Although there is B0 sight of reply Dy 2 Staie i
Rule 108bis ;ammdingsf‘ {he Appeals Chamber Gnds that it is in the juterssts of justice to

consider this additional cubmission from Serbiz and Montenegro.”

ey
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(1. STANDARD OF BEVIEW

16. ‘The Agpesls Chantber rocalls thas e decision W0 reconsider 8 previous imterlocutory
decision is & discretionary one 2 Thecefore, the Appeals Chambor vl not conduct & de nove
review of B covonsidesation dectsion B¥ o Tyial Chambes end the question hefore i 18 not whether it
wagrees with that gecision™ but snyhether the Trial Churriser has corsectly exexpised HS disoretion i
reaching that decision.”™ It must be seraonsiraied that the Trial Chamber has commitied 2
“iscornible error™® resulting i prejudice o 2 pasty”’ The Appesls Chamber wilt ovestwrn & Trial
Chamber’s exercise of its discretion ooly where it 3¢ found 10 te “{1) besed on BB incorrect
inerpretation of govmﬁng law; {2) based on & patently {notrect conctusion of Fact: or (3) so unfait
o imreasonsbie as 10 constinate s abuse of the Trig Chamber's discretion.™ The Appeals
Chasriber will also consider whethet jho Txizl Chamber g given weight to exikentous OF
jrrejevant considerations of thél it has failed 0 give weight of sufficient weight 10 rejevant

considerations [ 171 renching its discretionaty Jecisian.”
v. THE API'L[C!&ELE LAW

17. Ruie5dand Rule 54bis slow 3 party 1o Tesquest a Stale 19 producs meiﬁmﬁm
for the purposes of an investigation of the greparation or conduct of a trist. Wheee 2 Trial Chamber
ardess a Statc 0 produce the requesied roateridls under Rule 5abis(E), i may grant pppropriae
spagires prior 10 discjosure to pratect Siate interests nnder sab-poragieph (D). The use of the term
“jnaerest” in sub-pacagraph (T) has been joterpreted Dy the Appesls Chamber to tefor W0 “national
secuiity iterests” only, in Tight of sho reference thorein 1o other subprragraphé of Bals 54bis, which

]

cefer 1o imposing protective reusures for Pasons of a Staie’s nutional secunty iutemsts.”

18, Under Ruale SabisCKixNa): & decision issued by # Trisl Chambet pursyant 10 Rule 54bis(E}
s subject 10 roview Al the request of a Siete pursusnt 16 Rule 108bis. The Appeals Chambet will
constder e meits of 4 State's Tequest nnder Rule 108ks(A) if it finds that e State has
dernonstrated that the request 16 admissible. To et the tweshold test of admissibility: the State
must domonstrate: (1) thatitis dreotty affected bY the Tris) Chanober's foule 545(E) decision, and
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{2y that the decision conoerns issucs of genersd impoctance relating to the powers of the
International Tribunat ™

V. DISCUSSION

A. Admissibility

15, Serbia and Montenegro contends that its Request is adimissible because it is directly affected
by the Tmpugne¢ Decision”” The Appeals Chamber fiads that this is established. The Impugned
Decision varied protsctive messores, which were originally grapted by the Trial Chamber at the
request of Serbia and Mantenegro, for certain confidential documents that Serbia and Montenegro
produced pursuant 1 an order of that Trial Chamber. The SDC minues and stenographic noles are
Staite documents originating from & military body, which is the head of the anned forces in Serbie
and Monteoegro.”

30, Serbia and Montenegro fuxther submits that the Request is admissibis because the Impegoed
Decision concerns issnes of general jmportance relating fo the powers of the International Tribuna).
Serbia and Montenegro assexts that the Tmpugned Decision should be reviswed by the Appeals
Churaber because it maises quostions on the appropriste lagal standard that should be apphied by a
Tria} Chumber when recousidering its interlocutory decisions fo grant protective messires o
information provided by Slales vnder Rule 54bis, the appBeation of that standard, and the
appropriate circumstances for when a Trigl Chastber should exercise its discretionary power o
reconsider its protective measures decisions under Rule 54bis.? Serbia and Montencgro argoes that
fhese issues concern the patore and extent of the powess thet the International Tribums! may

exereise vs--vis sovereign States.”

2t.  The Appeals Chamber finds that Serbia and Montenegro hns raised issues relating to the
powers of the Internationsl Tritamal—specifically, the inhersnt power of & Trial Chember to
recomsider its interdocutocy decisions. Serbia and Montenepro has slso reised issues of peneral
importante becanse they concesm, in perticular, the extent of & Trisl Chambes’s power to reconsider
interlocitory decisions geanting protective measures o informatios provided by States.
Reconsidetation of such decisions sy impact upaa the relationship of Siates with the Intemeztionsl
Tribupal; in pasticular, upen their obligation under Asticle 29 of the Statute to cooperate withost

1 Sex Ruls 1086i3(4). '

pERL 5.
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undue delay in the investigation and prosecution of persons socused of commiiting setious
violations of intemationsl humanitarian law through the production of pvidence. Therefare, the
Appeals Chamber now tams 10 consider the metils of Secbia and Montenegro's submissions on
theat issues.

93, Serbia and Momenegro Brst argucs that the Trial Chamber erred in the Impugned Decigion
when it roconsidered its Fourib and Ninth Decisions undet fhe vsval standard found in the
jnisgrodence of the International Tribunal for ceconsideration of interlocusory decisions. Serbia and
Montenegro deserts that this “lenient” standard spplies to “ordinery” inmterlocutory decisions such as
those on time-limits for subxmissions, sdmission of ovidence or length of brisfs repulating the
procecdings in 8 cass, bul does not apply to aterlocutory decisions granfing measures O protect
Siate interests wnder Rule 5dAbis, which confer positive rights on States and impast opon the
voopevation of sovereign Sates with the Internationst Teitumal, As such, these interlocutory
decisions shouald be subject 1o a higher standard of reconsideration and reponsideration should oaly
be appropriaic in “highly excoptional cisoumstances” such ms when a State makes b request for
protective measures in bad faith.*

23, Purthermore, Serbia rad Montensgre cubmits that if the same standard for reconsideration
were 1o apply 1o these interocutory decisions, which creste a “legithnste expectation” of protection
for States, it would be » “serous violation of the principles of legal certainty and fairness.” Serbin
and Montenegro notes that interlocutory decisions grEnting protective messises © infoemation
provided by Suies snder Rule 54bis “provide reliance 10 States” in their subsequant decisions and
policy actions. If States Were sgever certsin that their interests would in fact be protected” due to
the possibility of reconsideration of these decisions, it would canse severc profudics to States and
would impact negatively o2 Srates” futore willingness to cooperate with the Intemational Tribunal,
I this particular case, Sedbia and Montenegro asserts that the Fourih and Ninth Decisions issned
over TWO YEArs B0 EAVE Eise 10 legitimate sxpectation that the protoclive MERSITES pranted thezein
would remain in place. Consequently, Serbia and Montenepen conducted its foreign paticy amd
formulation of its defence in (he 1C} procecdings in relisnce on the Fourth and Ninth Decisions
remaining undistarbed

4. In the alemative, Serbir and Montenegio argues that if the legal standard for
reconsideration of imerlocutory decisions is proper for recoasidering decisions granting prowctive

% pt paras 16, 11, 2021
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measures (o States under Rule $4bis, then the Trial Chamber erred I its application of that test, In
ts view, the Tosal Chamber should bave determined whether Serbia wnd Montenegro”s interests i
the C) proceedings could also be qualified a5 a national security ioverest since the Appeals
Chamber did not rule on this issuc. Furthermore, Serbiz and Monknegre conlests the Trial
Chamber's assummpiion that its legal error in the Fourth and Ninth Decisions rrounted b prejudice
without deteriining whether it actually causcd prejudice ang to what extent.” Finally, Serbia and
Monteriegro subimits that the Trial Chamber erred in the exercise of its discretion by failing to “give
weight or sufficient weight” o the impacs its ruling would have on the coaperation of Stetes with
thes Teibugal, the detriment its ruling weoold have on Serbia and Montenepro, which relied on the
PrOtECtive TeasurTs granted for over Two years, and the reqpirements of lege) certinty and fairmess
inherent in any judiciat procedure.”

35. The Appests Chamber cecalls that in the Yrupugred Pecision, the Trisl Chamber looked 0
the tzst for reconsidesation of interlocntory decisions found in the jurisprudence of the Internaticnal
Tribunsl and did ot find that some other gt should apply to its Fourth and Ninth Decisions.*® The
Trial Chamber held that reconsideration of these decisions grenting proleclive measmes 1o cextam
putions of the SDC minutes #nd stenographic notes was required in light of the Appeals Chamber’s
Desision of 20 September 2005," noting that the granting of protoctive MEasues wnder Rule 54bis
for veascms of “vitzl national interssts™ was srropeous. Furthemmoee, the Trial Chamber also found
that its erroncous Fourth and Ninth decisions had cansed prejudice to e rights of the Accussd ta
have g public tial and to the public's interest in that wial.

6. The Appeals Chamber finds that the Teig} Chamber did not err in the Impugeed Decision on
the bagis of Serbia and Montenegro assertian that a "highe or different test for reconsideration of
interioeutory decisions should apply to & Trial Chamber’s docisions on prolective measures under
Rule S4his. Serbia snd Montenegzo fails to provide support for such an asgertion in the
jursprudence of the fntermationa) Tribupal. ¥ 3s clear that the fest for reconsideration of

3 5., peras 22-28.
* 14, paras 20-35,
“ pmpugood Decision, pas. 27 & fn, 33. The Appeals Chember notea that the Trizl Chamber <itod o & pumber of
immmaywmmmdwﬁcamumymmmmmmummmmwm

Sisms i ket case was ot 1hat of [be spproprialy lest for Toocnuideration of inerlozutory decisions. See Prosecutor v.
Mucid, Delld, and Landto, Case No. IT-9673-Abis, Indgeonnl, 3 April 2000, pacs. 4%, Stibpaquent to that Appeals
Iuwmmmmlwum appe.alsduinionscitcdbynu‘l‘ridcmmhwin (s case, ths Appeels Chambor has -
siner defintively articulated the appeopriats language for reconsidcmtion of interloeutory docisions o 8 pbsoquent
JCTR Appesls Judpement a5 follows: & Chamber has inbesent discresionary powsr 10 recomider 2 peavious
interiocinory decisien B mﬁmﬂm"ﬁac}wwdmmﬂngmmudnnmnsmmimiﬁtismssw 1t do
0 10 preveat an injustics.” Rajeiifeli Appeaks Judgement, paras. oY3-2(M4 feiting to Nafiimana #2 o, Decision o Jeas-
Boses Barayagwiza's Request for Recenuideration of Appedls Chmber Decision of 19 Jamary 2005, 4 Fabroary 2004,

P 25
' Swe supre pare. 5.
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interocinery decisions ay be applied by 2 Chamber to any of its previous integlosutory decisions.
There is no merit 10 the argument of Serbia end Montenegro thet reconsideration under that test
should bo or hes been limited to decisions relating (o procedural issues surrounding the
menagement of a trial, Tndeed, Chambers in both the International Tribunal and the International
Ceiminel Tyibunal for ‘Rwanda (ICYR") have, inter adia, applied their inherent power of
reconsideration to previous decisions on provisional release of an accused and proRctive meases
granted to evidence om behalf of the interests of victms and witaeases in safety and privacy.”

77, Furthermare, nothing in the jurisprudence of the Intermational Tribunal suggests that the
jegsl standard for a Chamber 1o recontider its intedlocutory docisions is a low cne, such thet &
Chamaber may easily excrcise its inherent power of reconsidecation, Rether, & Chamber considers
requests for reconsidevation of intericeutory decigions in exceptiona) cases,” Even in such
circumstances, & Trinl Chamber bas discretion whether o not 1o reconsider jts interdoontory
decision ™ The Appeals Chamber finds that these requizements allow for due comsideration to be
given by a Chamber to the interests of Stuies when determining whether 1¢  teconsider an
interioowtory degision granting protective measores {0 muterial provided by a State under Rule
54bis(T).

2%,  However, the Appeals Chamber finds that the Trial Chamber erved whea applying the
seconsideration tost and subscquently deciding to rwoonsider its Fourth and Ninth Decisions in the
exercise of its discrotion. First, sithough the Trial Chamber propesly noted that there was & clear
exvor of law in its Fourth and Ninth Decisions, it exred in also finding that this cansed prejudice to
the Accused’s right to 8 public tial and the public’s interest in that trial. The Appesis Chamber
rzcalls shat “[tJhe prinsiple advaniage™ to having public proceedings “4g that it helps to ensure that &
wist is fair** In considering the issue of poteatinl prejudice canged by the protective INEABRICS
srroneously impased in its Fourth and, Ninth Decisions, the Trial Chamber fuiled to give sufficient
weight to the fact that, in 2 previous decision, the Trisl Chamber had held that the “closcd session

® Soq 0.5, The Provecutorv. Zejntl Delalic. Zdravho Mucit, ko “Pavo”, Hagm Delid, Esad Landio, o/l “Zengo,"
Case No. IT-96-21-A, Order of the Appetls Chamber om Flazin Dielics Bmergenty Motion w Reconsider Trnial of
Request fos Provisional Rslease, 1 June 1099; Prorecufor v Radostay Bedanin, Momir Takic, Cuass No. [T-99-36-FT,
Ovtier on the Prosecition”s Mmiwfurkomsimlﬁm of tha Ordr Essozd by the President on 1} Sepirzber 2000, 11
Jenuary F061; The Prosecotor v. Vidate Blagalevid, Dragan Obranovic, Dregan Jokid, Momir Wikolid, Case No, YT-02-
SO-ARSS & IT-02-60-AR6S.Z, Dociskon on Provigons] Rolesss af Vit Blagojevic and Dragan Obeenovi, 3 October
L, The Proseowior ¥ Vidose Blagaievit, Dragan Obrenael€, Dragan Jolie, Montir Nikolid, Cuse No. TT02-60-FT,
Dmmmowﬁoﬁﬂhppﬁuﬁmfwmﬁﬁmﬂknmm wanmbermmdsimmViﬁoje
Blagojavic's Application for Provisonsl Relsase, 19 November 2002; Proseciar v, Augustie Ndindiliyimann, Asgustin
Birimungu, Pranpois-Xovier Nopvonereye and Fanccent Sagahun, Cuse No. ICTR-000-56-T, Detision on
Bigmengs's Moton for R i6craion of the Chambe's l9mmwﬁmmmmdhwuﬂm
Mategials, 3 November 2004.

5 popelijeli Appcals Txigrent, peoa. .

H g parag, 203-204.
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protective meastres granted” with regard © the SDC stenographic notes “did not affect the faimess
of The wial ™ The Appeals Chiaraber does ot agroe with the Trinl Chamber's summary disrrissal in
the Jmpugned Decisicn of that previous finding as “inapposite” becanse its previous decision was
cousidering the issue of “fair [...] conduct of proceedings” rather than leoking to she right of the
Accused to a public tral ahd the interests of justice.’” The Trial Chamber explicitly considered in
that previous decision the issue of whether the protective measwes for the SDC notes woald
“mpede]] ike Prosecution’s ability to present important evidence in public and the Accused’s right
o a fair el By concluding thet the confidentinlisy provided for the SDC notes wonld not affect
the faieness of the tral, the Trial Chamber was, in essence, finding that 1hese profective measures
would not impimge bpon the Accused's right to a public trial or the public’s access to that rigl.

23, Sceond, the Appeals Chamber finds that the Trisl Chamber atred when exercising {18
discretion fo reconsider its Fourth and Ninth Decisions before consideing or giving weight to
Serbie and Montenegro’s reliance on the PrOIECHvE mEasares imposed in these decisions and the
resulting prejudice that remevel of those protective megsures might cause 0 Sexbin and
Montomegro. The Trial Chamber was correct 10 note that Serbia and Montenegro did not have a
“iegifimate expestation” at the time those decisions were rendered in protective measures being
granted on the basis of $5 vital national interests in the ICT proceedings, However, after the
measures were granted and, with the passage of time of over twe years, Serbia and Montencgro did
Tegitimately come to rely upon those protective measures remaiing in place in the conduct of its
foreign policy and in the pieparation of its cuse before the ICJ, The Trial Chamber did not consider
\his issue gt ofl in the Fmpugned Dezdgion of the impact that seconsideration of its Fourth anef Ninth
Degisions could have on the cooperatiom of States with the Interpational Tribunal in future

proceedings.
30. Thos, the Appeals Chaumber finds that the Teiel Chassber should not have reconsiderad it

Fourth and Ninth Decisions absent exceptional circumstances with respect 1o the protective
meagures grantsd to the SDC minutes and stenopraphic notes.

 prasecwtor v, Tadic, Cass No, FT-94-1-T, Decislon oa the Tresoutnr's Motion Requesting Proteetive Measums for
Victims and Wibesses, 10 Alpust 1995, pua. 32,
“Dﬁﬁmmmmmmfwﬁﬁﬁﬁcaﬁwduxmﬂmsmgmbmﬂﬂiulhbeciﬁunmﬁppﬁmﬁm
mmwMS%dhmmSuﬁlemw—wmm,wmnﬁmﬂm?mm
November 3003 (“Pwelfih Decidon”, p. 3.

i Decirion, . 36,

“ Pouedth Declsion, 9. 3,

”lumym,ﬁn&ppaﬂammbamﬂmﬁnmnfpmibkpmjwm 1o the Accused’s vight to » public txial of
mmcpwc'sinminlhﬁpmcﬁnglwmmmwmhmmmwmmmﬁ
the Accveed's toramt death and &ummtu‘smmaﬁmatmm;mowﬁny. See suprogare. 11.
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V1. DISPOSITION

3. On the basis of the foregoimg, the Appeals Chamber GRANTS Serbia and Montenegre's
Request in part,” GRANTS Serbia and Montenegro's Motion, REVERSES the Trial Chamber's
rescission in-paragraph 54{a) of the Impugned Pecisior of protective measures granted to porticns
of the SBC minutes axl stenographic notes in the Fourth and Ninth Decisions on the busie of
interests other than “palional sccurity interests,” and REVERSES the Trial Chamber's arder in
pasagraph 54(a) of the Impupned Decision that certain sections of trial transcript in which these
portions of the SPC mivutes and stenographic notes ate discussed be unsealed.

Doge in English and French, the Eaplish text being authoritative.

Duted thie Gth day of April 2006,
At The Hagne,

The Netherlands,
M

Judge Pausto Pocar, Presiding Yudge

iSeal of the Internations] Tribunal]
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