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f. Scrbia end Montenegee bag filed a request for a review of the Trigl Chamber's declsion
rejecting its roquest for protestive measures pursuant bo Rule 54bis of the Rides of Procedurs and
Bvidence ("Rulcs").’ The Request is filed pursuast 1o Rule 108ks of the Rules.

Background

2 O 18 Fuly 2005, the Trial Chamber by oral decdsion rejected an epplication by Sesbia and
Moustenegro thal evidence relating to pessomnel files of the Republika Sipska Army “VRS” b heard
n closed session. The Trisl Chamber found that the interest that Serbia and Montenggra s0ught to
protect wes not & vitel nations] inorest or a nations] sceurity interest and, as such, conld nok justify
the imposition of the protsctive measures sought.”

3 ‘While Setbia and Montencgro mede their application to the Trial Chamber pursuant 1o Ruls
S4kix, the persopsel fles of the VRS had becs supplied by Serbis and Montentgro to the
Prosceution vohmtexily, They wers not preduced in response to an ordex of the Tribunal parsuant 1o
Rule 54. Accordingly, Seibia and Montepegro's application was made afier the documents had
been submitted sod mot prior 4o @5 provision of them s cavisaged by Rule S4bis. In carlier
procesdings, the Trial Chamber had exgressed its viow ihat the prsoetions of Rule S4bis shonld be
svailable to & State which hag provided documents valupiasily to the Tibunal The Teial Chamber
reusoned mt 2 Stato should not be pleced in o Jesy advantagoons position with respect ta secking
potection for disclosed materinl beesuse it had provided evidence in response o 2 Prososillion
seguest 10 40 £0 and not in conformity with a Rule 54 oxder for production.” It was upon this basis
Bt the Tris] Charber entertained the application pursusnt to Rule S45is.*

4, A the hearing, Setbia and Montenepro siatod the following:
wuthe: obitctive of our sppoarunse before yon odsy is o present argumenis that will

suppost, our propaksl I bave protective measces grahted in respoct of the documents
which the Protecution wishes %o bring inbe the proceedings. Thit hat to 4o with nationat

i Confidoorut Serbin and Monicnogro's Notificativn of the Request for Review of he Trisl Chambec's Decision an
Serbig and Moatensgro's Request for Prosective: Moastnes Pormonnt o Rode 5554, Ded X1 July 2005, | Aogust 2005
ﬂ‘ Reopest For Roview of the Decisdon of thes Trial Chamber of 18 July 2005, Prestagt to Rule 108Es (“Requeit™.

Trinl Chamber Oeal Denizion Transcript Mondsy 18 July 2005, Closed Sessinn T 423904238 (Trmecript); (The
. Qm-abumjuaﬂwmwmmnpaﬁamafmepuwnndmuidmﬂﬂedintfmmtvsmmuonmm‘s
mation be exsamned i closed saxsion, Tio Chamber does not accep that Berbia st Montenegro's jptenest in the 1€
proveedings yefesred 2 quatifien either ae 2 viod nations] inteest or & pationsl oty intcrest, angl thue wi tre not
suiilied that disclosnre of e Fice would be propodicis] cither to Sebis and Montencgro”s vitsl national intoresls or ity
antional security tnpsresis™); {"Tmpugned Decixion’), ‘
Y Teposeript 42373, This was the Prosscution summary of the Trial Clamiber's reasoning thal was not dispuled by the
Trial Chamber,
* Transeript $2383.
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5 In responte ko the arguments presented, the Prosecution stated that it would sot oppose the
application of reasoneble protective measnres if disclosure of the material did impugn the national
scousity intorests of Serbin and Monteacgro but questioncd whethex the Rules actially permil &
Chamber to impase prolective measures © protect “eital national intezosts™ as well as natioaak
security intorests.® However, it argued that cven if Rule S4bijs thid protect vital national interests,
Serbia and Montencgro's interesls T fitigation before the 1T was not 2 vital ustiono] intetest of
Scrbia and Montensgro for the purpose of proceadings before the Trbuaal In its view, thercfore,
the ¢laim of Serbin snd Montenegro could 1ot constifule reasonable grouads at taw for e issuance
of protective meastires pussuent o Rule Sabis."

6. After hearing the partics, the Trial hamber riled es foliows:

Ths Chamber rejucts tie motion thet portiond of the persoenc] files idiificd in the
annex bo Serbia ant Montensgro's irosios be eanmingd in closed session. The Chreades
docs a0t aecept thet Serbia and Morrenngro's intorest in the ICT yroceodings Tefeered o
qualifics either by B vitd sipicanl intorsst o 8 national menrily interest, anvd thus we &6
it patishind that disclosure of the fHes would be projudicied either b Secbia and
Monizaegeo’s vits) natfonal iuimrosts ox its natont] seeuty Tntorestat

7 Eollowing the Chanber's refing, Scrbia and Montcacgro asked that the {mplementation of
ihe decision be suspended 1o allow them 10 appeal gindes Kole 1085k of the Rules. ‘The Prosecution
onidedsok not 1o cross-cxsmioe an the saterial that day ang Serbia and Montotogro subscanemly
fiiod & mation for a siay of fhe decision® The Tdel Chamber fssued 2 deciston rejecting the motion
for a stay on the basis that it had rafed on 16 Joly 2005 that “cross-exarnination will 2ot deal with
the cottested material uot) the Appeals Chamber has pronounced on the matter”, nd a stay wes
theefore smmecessary.'”

Competence of the Appeals Chamber

8 Rulo S4bir {C} provides thel » decision by n Tudge or n Trisl Chember under paragraph (B)
ox (B} shall be subject to Appeals Chamber roview under Kule JOBbis or appeal. Rule Sabis(B}
concans the situstion swhere 2 Judge or 8 Trial Charaber micets 2 tequest for an oxderto @ Buate w0
produce documents, and Rulc 54bis {5} ooncerns e gitoation whore a sequest for an ordey has been
granted by & Judge or Trial Chamber withoot the State concemed belng heard. Where that oocurs,

® Transcript 42375,

* Tranecyipn 4238342384,

¥ Peunconipr 42390-42991.

* confidential Scrbia and Mentenepro's Roquest for Temporary Stay of the Trial Chamuter's Decision ap Serbin and
Montenegros Reguast for Protctive Mesdms Pursuant to Rele 54bis, Dated 11 July 2005, 19 fuly 2005,
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Rule 54bis {E} {iii} provides that “z State may, within fifizen days of the ssrvice of the onder, spply
by uotice 16 the Judgs or Trial Chember 1o have the onder set agide, on the grounds that dirctesurs
would peejudice pational secnrity intercsts”.

9. In the circumeiances of this case, the Appeals Charnber must first detzrmine whether it is
compelent under the Rules 1o consider the Request for Review. This is beease the appiication of
Sertia and Montenegro o the Triak Chamber was not mede in responss o ap onder W produce
documents purseant © Rale 54 of the Roles roquesting that it be relieved of the obligation o
discloss pursuant 1o Rule $4bis (). Rather, as alroady staiod, Serbia and Montenegro had provided
the docnments 0 ﬂlnc Prosecution voluotrily and afier tha pmduc&on, mgiegted that prolective
measres be applied by the Tris] Chamber purseant to Rule S4bir. The Chamber heard Serbie and
Montenspro as & matter of couricsy and not pursuant to an obligation 1o do s under that Rule,
The Appeals Chamber Ginds thet the Trial Chamber was in emor in doing 0. As 2 couit of law, the
Ttial Chamber was obliged to find & basis for i3 competence to hear the matter ander the Tribunal’s
Statute and Rules,

10, The Appeals Chamber considers that the Trial Chamber was corect te note that it had no
explicit legal obligation umder Rule S4bis 10 bear Scibia amd Mosicnogro's application for
protective measures under the cirenmstances of (s ease. However, the Appeals Chamber finds
that ths Tial Charber's competence 1o consider the application may be tmplicity inferred frosn
Rule 54pir when rond together with Aricle 29 of tiw Statate and Rule 39 of the Rules, Anicke
2911} of the Statute obliges States o co-operate with v Tribunal, which inclndes the Propegution,
in its Investigation of porsons accused of commilting serious violations of international
hunssitaian law, Under Rule 3%(8 and (i), in the condact of its investigations, the Prosecution
£nay seok the assistance of any State aushority in its collection of svidence. Where a State docs not
comply with a request for assistance from the Prosecution, the Prosecution miay requsst an order
from & Tial Charber to dircet & Stale 10 producs certain cvideoatiary documents prsuant to Rule
39(iv) and Rule $4bis (B). Where such an ordes ig issued, 2 Stale may conmest i on grownls that
disclosure of the docments would prejadios nationat security jnterests under Ruls 54biy (8) ()
and (F). Should the Tria! Chamber noncthcless order the State to prodwee the decuments, it may
dircet that approprists protective measures be applied to alow for disclosure of the docoments
while still protecting the interests of the State under Rule S4bir {B.

W fcision on Serbia and Mooiencgro Request for Temporary Stay of Toal Chamber Decision on Requsst For
FProtective Measures, 20 July 2008, para’. ’
' Transerint 42393,
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1. It is clear that the Tribuaal's Rules have been intentionally drafted to incorporais safeguarde
for the profeetion of cenain Stale intsrcsts W onder W encoorage States in their fulfilment of their
cooperation obligations urder the Tribuaal's Statute and Rules. In light of the sbject and purposs
of the Rales in this egard, the Appesls Chumber finds that whors 2 Stale cooperates volumtasily
with the Proseeution”s request sader Rule 39 in the production of docummeats wilhout wouicng the
Prosecutor to soek an order from a Trial Chamber compelling that Statc to do so oader Ruls 39(v)
and Ruls 54bis (B), a Trial Chamber may stilf, pursuant 1o Rule 54kis (1), direct For appropsstc
proteclive smeasures © be applied 0 the documents in the protoction of & Siale’s demonsiraied
sations] secutity interests.  Whether the documents are being disclosed by the State volunlasily
pursuant to the Prosecutor's request uader Ruls 39 or following a Trint Chamber's arder wnder Rule
S4bis (B), is irrclovant to this issnc. To interpret the Rules otherwise, Rule 70 protections aside,
watld discourage States from voluntarily eooperating with the Prosceutor tinder Rule 39 in the fivst
place and would result in States onfy providing documents pursuant (o & Tria] Chamber's order in
which protective measupes may then be incorparted. Such a result conid not hiave been intended
under the Tribumal's Statuts and Rules whereln Swmise ane encousaged 10 cooperate without undue
delay with the Tribunal in the interests of justice.

12, Insum, the Appeals Chanber finds that a Trial Chamber has Imgiicit authorizy pusseant to
Artiel 29 of the Stumie and Rule 39 and Rule 54kis 10 dirsct the spplicalion of appropriane
protective measires (0 docyments preduced by a State, whether voluntarily or pirsuznt to an order
of the Frisl Chamber, in the interests of proizcting a State's demonstrated patiosal scclrty
interests, Accordingly, the Appeals Chamber considers that # has competence in this case
consider Serbia and Montenepro's Request for Review of the Impugeed Decision under Rule
1085is of the Rules.

Arguments in Support of Reguest fox Review
13, Rule 1085is provides:

{A) A State direcily sffected by an interipeatary desicion of = Trial Chambor may, within filen
days from the dare of the decision, fik 8 Tequest for sevicw of the decision by the Appesls
Chamber if that decision concers issues of penersl Importance relating to the pawsss of the
Tribana,

(B} The party upon Whose melion the Trial Chamber imsued the impugoed decision shall be heard
by the Appesle Chumber. The other pety may be heand if 1he Appealt Chamber considers thal the
interests of justics s0 roquire. . -

In its Reqguesy, Serbia and Montenegro presents two argumenls, whick it saye demonstrate that its
Regnest falis within the ambit of Rule 10845 The first s the Trial Chambor stved by rejecting s

&
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11, Itis clear that the Tribnaal's Rules have bocn intentionslly deaffed to incorporate safegnunds
for the proteetion of cenain State intercsts in onder 1o encourage States in their fulfilment of thair
cooperation obligations under the Tribunal’s Statute and Rutes. In light of the object and purpose
of the Rules in this mgasd, the Appeals Charmber finds that whees & Stats cooperates volunlarily
with the Prosecution”s request ender Rule 39 in the prodoction of documents withowt equiring the
Prosecrior lo scek a3 order from a Trial Chamsber compelling that State o do 5o under Rule 396v)
and Rule 54bis (B), a Triad Chamber may still, porsuant to Rule 54dis (1), direct for appropriatc
poteciive measures 1o be applied to the documents in Lhe protection of & Slatc’s demonsteated
national seoudity intercsts. Whether the documents are being distlosed by the State volentarily
pursmant o the Prosocilons request vader Rule 39 or llowing a Txial Chamber's arder under Rule
54bie (B}, is irmlovant oo this issue. To intespret the Rales stherwise, Rule 70 protsctions aside,
would discourage States from veluntasily cooperating with the Prosceutor vader Ruls 39 in the first
place and would result in States only providing decoments pursuant (0 a Trial Chamber’s order in
which profective measures may then be incorporated.  Such e result could not have been intended
under the Tribunal’s Statute and Rules wherein States arc encouraged 10 coopemte withoul undoe
delay with the Tribunal in the inverests of justice.

12.  In sum, the Appeals Chamber finds that 2 Trial Chember has implicit sathority pursuen? to
Article 29 of thy Stanse and Rule 39 and Rule 54bis to direct the applicalion of appropriste
protective measupes (o documestg produced by a State, whetber voluntarily of parsusnt o an order
of the Trial Chamber, in the intezests of protecting a State’s demonsirated pations! security
inserests.  Accondingly, the Appeals Chamber considers that #t has competence ia his cese 1o
consider Scrbia and Montensgro’s Request for Review of the Impugned Decizion uwnder Rule
108bix of the Rules,

Argoments in Support of Request for Review

13, Ruic 10Bbis provides:

{A) A State directly afferted by s interdocutory decivion of & Trisl Chamber may, within Hfeer
days from the date of the decision, fik 2 soquest For review of the decision by the Appeals
Chamber i thet Secisi issues of g i importance relsting to e powers o the
Tribanal,

(B} The party upon whose molion I Trial Chamber issucd the impogned deciuton shell be heard
by the Appesls Chamber. The other gty may be heard i the Appeals Chamber censiders tat the
intezests of justice so requiss '

In itx Request, Serbin and Montenegro presents two arguments, which it gays densonstrate that its
Request falls within the ambit of Rule 108kis. The first is the Trial Chamnbier coved by vejeeting i

3
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Subsequently, the Trial Chamber reiecied the application for protestive measures on that basis. The
approzch of (he Trial Chambor acconfs with the practice of this Tribunal and requires no forther
charification by the Appeals Chamber,

16, With regerd W the sooond arpiumest, most of the decisions referred o by Sevbis and
Montensgie in suppost of this sopument in its Request relate to different materials than those ander
consideration in this decision.”® One decision of a daty jadzs issued on 3 December 2003, granted
poleelive measires (o the material that is the subjeet of this decision.” However, that decision was
subsequently vecated by the Appeals Chamber and the matter was weferred to a Teal Chamber,”®

7. inits spplication for prolective measures in relation to the other maicrial thar was The subject
of the Decisions refermed to, Serbia and Montenegno did make the same arguments to the Trisl
Chamber that proteclive measures were necessmry because of it vital national intercst In the
proceedings against it st the [CI. Whilke thar was aot the oaly srpument made, it appenrs fom bolh
of the Decisions of the Trial Chamber that it d1d accept that Scrbis and Momtenepro's intorest in tht
proveedings at the ICF was o vital satons] interest that justified the imposition of protective
measvres under Rule 546is. In the Decisions, the Trial Chember found that public disclosurc of
some of the material wonld projudice the natiopsl secasity interests of Serbia and Montenegro and
that public discloaurs of the remaipder would projadice its vital nationsf interests,’  Judge
Robinson dissenicd from the finding of prejudice to vital nationsl inesrests in Both Dacisions.
Therefore, in the present appeal, the effect of the Trial Chambes™s Irnpugned Decision was to reject
an arpuracat that it had peeviousty fonnd to be 2 sufficient basis for the grant of proteative measnres
pursiant o Rule 545is,

iB.  On the basiz of the forepoing, the Appeals Chamber is satisfied that the second argmment of
Serbia and Monienegro doss concern an issuc of genceal importance relating to the powers of the
Txibunal vader Rule Y08bir (A). That issue is whether Bule S4bis does empowsr & Trial Chamber
(s grant protective messurss over diselosure of material that impinges wpon a State intcrest other
than a nstional security intercst.

Froteciion From Disclosuce Under Ruls 54bis

*® Confidential Decision on Serbia and Montenspro's Respnest for Proiechive hMeasures Pursuant to Rule 3424, 30 July
20033 and Nioth Dedigon on Applications Pasuant o Rule 340y of Prosscntion and Serbin end Montenegro, 15
October 2003 (“Decisions™} refate to 12 binders of the FRY Supreme Defimor Council steoographic nates end misutos.
The smetcriel thet is the subject of this decislon For revisw involves personnel filss of VI officers.

W Provecutor » Miadk?, Csc NoT T-95-818 Confidentin) Dotision on Scrbie and Montcrogre's Application Porsoant to
Rule 345%, 3 December 2003,

" Prosecurar v Migdid, Crse NoTT5-5/18-ARS4bir, Confidentiol el #5 parte, Decision on Prosccution Appeal
Under Ruke 54bis. 9 Docomber 2004,

® Decisions, pages 3-4, 3,
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19, Rule 54bis allows e party to apply to & Fudge of & Trisl Chamber for an order nader Rule 54
tar & Staze prodece docomments ot information. -If that application is granted by the Judge, a Siate
may, pursesnt to Rule S45iy (E)(Hi) and 34bis (19, apply 1o have the crder sct aside or object 1o the
order “on the grounds thet disciosure would prejudice its netions! sconrity interests™. Jo addition,
Roule 54bis (5 provides that an order umder the Rule may provide for the provision of documents by
a Statc “under appropriste arangements to protect its inforests, which may includs those
amangements specificd in paragraphs (F) (i) or (G)", The concern of Ruls $4bis (I} is the
production of the docements, such that amengemems made 10 produce these decuments can be
mixic v pretect the Stafe’s interests. The uss of the tenn “interest”, rathes than “wational scourity
ibiz=rest”, in subpara (1) showld be reed i Hght of the subparts in Rule 54&ds to which it refirs, and
all of those subparis say “nafiona! secutity intersgts”. Om a plain reading of the Rule, therefore, the
interests it protects are pational security interests ondy.

20.  Infinding in its Decisions that “the jurispridencs of (e Internationa] Tribunal shows that it
ie not only qeestives of national security that warnst profection snder Rule 54bis of the Ruiss, bur
alsn othey vital national interests that may wamnl such protection™ the Trial Chamber refersnced
2 disporition in a decision mwndered in Sledkic which staied that: “States are not allowed, on the
claim of aatienal seourily interests, to withhold documents and other evidentisy material requested
by the Internationat Tribanal; however, practical artangements may b adopted by a Trial Chamber
10 maks sliowance for legitimate and bona Gde concerns of States”™.®! Thiz staremem does not
support the finding of the Triad Chember. Read in the context of the Bladkid Decision a5 a whole,
the: stalement meany that while States cannot refube to coaperte with the Tritanst an grounds of
national secwrity fmerests, the Tribunal can pat mechanists inte placs o protect thoss natonsl
spourity interests when issuing ordens for disclosure.,

21,  The Trial Chamber alse refieenced 2 decision in the MieSowd cose regarding the scope of
Rule 70 in its Decisions.”  Again, the Trial Chamber's relisncs was misplaced. The Milo¥evic
Becision wes tpecificatly concemned with the procedure of Rule 70 and not measares far protecion
available vater Roke 54565 Rule 70 allows o Stale to provide material to the Prosecution on a
confidential busis and establishes s rogime for protection of the confidential mature of the
disclosure. But this fact is not wlevant to the nterpretation of Rule 54bis. Rule S4bis is solely

* Piecivions, pogs 4, 3.

2 BiaZkte Devision, pags 57,
2 Nyeclsions, papa 3,3,

B Presecutor v Milodevid Case Noz TT-02-54T Public Vendon of the Confidential Decision oo the B
Motior to Grant Specifie Protsetion Pursugat to Rule 70, 25 Iy 2000 (*Mifplevid Dedsinn).
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concemed with providing for the protection of aatioral seeurity interess as a basis for Staws w
object to an order for produciion usder that Rule.

2% The Appeals Chamber is satisfied that the earlier Decisions, to the extent that they
refereneed vital mationzl inlerests as warranting proteciion pusuant 1o Bule 545, exuazousty
extended the protcctions available inder Rale 34855, However, the Appeals Chamber is concomed
.that those rarlier Decisions did pive Hse 10 & jeghimale cxpectation on behalf of Scrbia and
Montenegre that similar material would benefit from the same types of protections, If Serbis and
Monmenegro had known thal sech protections would sot be available, it may have sought 1o invoke
the protections of Role 70 when providing the material at issue in this case voluntarily to the
Prostoution.  The restrictions of that Rule may have provented the Prosecution from using the
roaterisf #1 all in evidencs of tia), '

23, Aoccondingly, while the Appeals Cheniber is not satisfied that the Trial Charmber erred in
conchuding that Serbiz and Monfencgro’s interest in the ICT procesddings was not a legitimare claim
of & national security nierest warmanting the inposition of proteotive measures parsuant fo Rule
S4bix it does pot congider that it 16 fair to Scrbiz and Momenepro in the ciecumstances of this casc
1o dismiss their claim for protective messyres upon that basis. I general, the question of prolecrive
measires i an issne that falls squarely within the discretion of the relevant Chamber, but in the
eximsondingry cireumptances of this case, the Appesiz Chamber finds it nocessary 1o intervene,
Acvordingly, the Appeals Chamber seanits this matter 10 the Trial Chambxr for the imposition of
protective measuves to protect the material from disclostire in public session. This does nor,
bowever, provent the Trial Chamber front varying those protective measures should circumstances
warrant that varimiion in the fatare purcarn 1o Rue 78 of the Reles,

Disposition

24,  On e basis of the foregoing, s maner 5 remitied back to the Tal Chamber for the
imposition of proteclive measures 1o protezt the material that 35 sabject of this Request including
preventing itz disclosure in public session.

Done in Bnglish and French, the Bnplisk version belng authoritative.

Bone this 20% day of September 2005
At The Hague
The Nethedands W N AL
Thsedor Megon Presiding
[Seal of the Tribunal}
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